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plation that its turning out to be untrue amounts to a failure of consideration. 
The difficulty is to determine when the mistake is of this character. When it 
is so, the contract is voidable. The most common example is a mistake in re- 
gard to the quality of the thing sold; as, where one buys from another a bar of 
metal, both parties supposing it to be gold, and it turns out to be brass. There 
the buyer may rescind. Mistake as to some collateral fact, not of quality, may 
be said generally not to affect the contract ; as, for example, those sales of land 
or chattels where it is within the contemplation of the parties that whatever 
speculative value the property may have shall belong to the vendee. Further- 
more, such mutual mistake must be one of fact, not of law, except in two cases 
where equity grants relief : the first, where the mistake is one as to title or other 
matter of private right; the second, where the instrument fails to express the 
intention of the parties. As the writer notes, much of the conflict among the 
authorities and text writers upon this subject is probably due to a failure to dis- 
tinguish these two separate principles, the tendency being to regard all mistakes 
as rendering the contract void. That contracts of the second sort should be 
void seems contrary to fundamental principles. The minds of the parties have 
met and consideration has been furnished by both. The fact that there has 
been a material failure of consideration does not negative the existence of the 
contract, but merely renders it voidable. 



The Cy Pres Doctrine and the Rule against Perpetuities. — 
When one well-established principle of law comes in conflict with another, the 
amount of modification, if any, which occurs in each is always an interesting 
question. When these conflicting principles are the cy pres doctrine and the 
rule against perpetuities the question becomes, in addition, one of some intri- 
cacy. Mr. James Ouarles in a recent article discusses this question. The 
Cy Pres Doctrine, in Reference to the Rule against Perpetuities — An Advoca- 
tion of its Adoption in all furisdictions, 38 Am. L. Rev. 683 (Sept.-Oct.). 
After quoting from Mr. Perry in reference to the history of the rule against 
perpetuities, the writer concludes that all extensions of time in the rule were 
made on account of reluctance to destroy the will of the grantor. He then 
addresses himself to the question, " Why should not all limitations which 
transgress the period prescribed by the rule against perpetuities, instead of 
being adjudged void in toto, be given effect for the period allowed by that 
rule — in short, construed cy pres?" In support of his contention that they 
should be, he" quotes approvingly from the opinion of Chief Justice Doe in 
the case of Edgerly v. Barker, 66 N. H. 434. He then refers to the technical 
cy pres doctrine and asserts that the "very genius of the cy pres principle is 
that persons as well as time should be amenable to its saving operation." 
The decisions under the Thellusson Act governing trusts for accumulation 
and those under the similar Pennsylvania Act are next considered and ap- 
proved. The writer concludes with a plea that the broad principle of cy pres 
should be extended. It is to be regretted that the learned writer did not 
consider the possibility of selecting different periods which would not trans- 
gress the rule against perpetuities. The fact that there are many permissible 
periods is one objection, among others, which is urged against the writer's 
proposition by Professor Gray in 9 Harv. L. Rev. 248. Had the learned 
writer noticed these objections his article would have been more complete, 
and had he answered them the conclusion at which he arrived could be more 
easily sustained. 
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Notes on the Doctrine of Renvoi in Private International Law. 
By John Pawley Bate. London: Stevens and Sons, Limited. 1904. 
pp. 123. 8vo. 

The renvoi theory is of comparatively recent origin. It has become im- 
portant since the general adoption of nationality or legally authorized domicile, 
instead of domicile, as the criterion in questions of status, capacity, succession, 
and some others. At various times between 1841 and the present day the doc- 
trine has been discussed in some of the English cases, and during the last thirty 
years it has been discussed in the courts on the Continent. It was not, how- 
ever, until 1903 that the theory was adopted by any English court, and as there 
is still only a single decision and that in the lowest court, the question of the 
theoretical value and practical availability of this theory in English and Ameri- 
can law is yet open to discussion, and is of timely interest. 

A recent English case well illustrates an instance in which the renvoi 
theory is sought to be applied. A native of Malta left there in 1832, at the 
age of twenty-two, and took up her permanent residence in Baden, living there 
until her death in 1894. She died intestate as to some movable property situate 
in England. The question was how to distribute the property. According to 
the law of England, she was domiciled in Baden, but since she had not become 
naturalized and had not been legally authorized to take up residence, the law of 
Baden did not consider her there domiciled. That law provides that in the 
case of foreigners dying intestate, succession shall be according to the law of 
the country of which the foreigner is a subject at the time of his death. Three 
courses were open to the English court: first, to sacrifice its conception of con- 
flict of laws to that of the law of Baden ; second, to adhere to its own concep- 
tion at the cost of applying the provisions of a foreign law in circumstances in 
which that foreign law itself would not do so ; or, third, to attempt the elabora- 
tion of an entirely new branch of law designed to regulate the conflict between 
rules of conflict, that is, to adopt the principle of renvoi. Adopting the second 
of these courses, the court would have directed the property to be distributed 
according to Baden law. Mr. Justice Farwell, however, directed the property 
to be distributed among the persons entitled according to Maltese law, on one 



